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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports. 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s, 1 whi ch af f i r med i n 

par t  and r ever sed i n par t  t he j udgment  of  t he Ci r cui t  Cour t  f or  

Ashl and Count y,  John P.  Ander son,  Judge.   Kay and Pet er  Boer st  

seek r evi ew of  t hat  par t  of  t he cour t  of  appeal s deci s i on 

                                                 
1 Nor t hr op v.  Opper man,  2010 WI  App 80,  325 Wi s.  2d 445,  784 

N. W. 2d 736.  
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af f i r mi ng t he c i r cui t  cour t ' s  det er mi nat i on t hat  t he boundar y 

l i ne bet ween t hei r  pr oper t y and t he pr oper t y of  Bet t y and Fl oyd 

Opper man i s t he cent er  l i ne of  Henn Road. 2  We af f i r m t hi s par t  

of  t he deci s i on of  t he cour t  of  appeal s.  

¶2 The Boer st s own a par cel  of  l and i n Sect i on 9 t hat  i s 

adj acent  t o and east  of  a par cel  of  l and i n Sect i on 8 owned by 

t he Opper mans.   The boundar y l i ne i n di sput e i n t hi s act i on i s  

t he west er n boundar y of  t he Boer st s '  pr oper t y i n Sect i on 9 and 

t he east er n boundar y of  t he Opper mans'  pr oper t y i n Sect i on 8.    

¶3 The ci r cui t  cour t  det er mi ned t hat  t he cent er  l i ne of  

Henn Road ( whi ch r uns nor t h and sout h)  i s t he boundar y l i ne 

bet ween t he Boer st s '  and t he Opper mans'  pr oper t i es.   The cour t  

of  appeal s af f i r med t hi s par t  of  t he c i r cui t  cour t ' s  j udgment . 3 

¶4 The Boer st s pr esent  t he i ssue as " whet her  t he doct r i ne 

of  acqui escence al l ows mi st aken boundar i es t o become l egal  

boundar i es af t er  t went y year s of  mi st aken bel i ef  has passed. "   

Thi s pr esent at i on of  t he i ssue i s dr i ven by t he c i r cui t  cour t ' s  

                                                 
2 The cour t  of  appeal s r ever sed t hat  par t  of  t he c i r cui t  

cour t ' s  j udgment  r el at i ng t o obl i t er at i on of  t he sect i on cor ner  
and " suggest i ng Henn Road i s t he sect i on boundar y. "   Nor t hr op,  
325 Wi s.  2d 445,  ¶15.   Nei t her  par t y has sought  r evi ew of  t hi s 
par t  of  t he deci s i on of  t he cour t  of  appeal s.      

As t he cour t  of  appeal s expl ai ned,  t he sui t  was i ni t i at ed 
by Dani el  Nor t hr op,  who owns t he par cel  i mmedi at el y t o t he nor t h 
of  t he Boer st s.   Nor t hr op sued t he owner s of  t he par cel  nor t h of  
t he par cel  owned by Bet t y and Fl oyd Opper man.   Onl y t he Boer st s 
appeal ed t he ci r cui t  cour t ' s  j udgment  t o t he cour t  of  appeal s 
and sought  r evi ew i n t hi s cour t .   Nor t hr op,  325 Wi s.  2d 445,  ¶4 
n. 1.   

3 Nor t hr op,  325 Wi s.  2d 445,  ¶12.    
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and t he cour t  of  appeal s '  use of  t he wor d " acqui escence"  i n 

t hei r  anal yses.   Our  r evi ew i s not  const r ai ned by t hi s st at ement  

of  t he i ssue.   The i ssue bef or e t he cour t  i s  whet her  t he cour t  

of  appeal s er r ed i n hol di ng t hat  t he c i r cui t  cour t  cor r ect l y 

det er mi ned t hat  t he cent er  l i ne of  Henn Road i s t he boundar y 

l i ne separ at i ng t he par cel  of  l and owned by t he Boer st s f r om t he 

par cel  of  l and owned by t he Opper mans.   

¶5 We concl ude t hat  i n det er mi ni ng t he boundar y l i ne by 

eval uat i ng t he evi dence of  common usage and acqui escence and not  

by usi ng t he l egal  doct r i ne of  acqui escence,  t he c i r cui t  cour t  

appl i ed t he cor r ect  l egal  anal ysi s i n t he pr esent  case.   Af t er  

f i ndi ng t hat  t he act ual  boundar y l i ne4 coul d not  be det er mi ned 

f r om t he deed and or i gi nal  monument s or  mar ker s,  t he c i r cui t  

cour t  eval uat ed t he evi dence and est abl i shed t he boundar y l i ne 

based upon t he best  evi dence avai l abl e.   Ther e ar e suf f i c i ent  

f act s i n t he r ecor d upon whi ch t he ci r cui t  cour t  based i t s 

f i ndi ngs t hat  t he act ual  boundar y l i ne coul d not  be det er mi ned 

f r om t he deed and t he or i gi nal  monument  or  mar ker s and t hat  t he 

best  evi dence suppor t s t he cent er  l i ne of  Henn Road as t he 

boundar y l i ne separ at i ng t he par cel s owned by t he par t i es t o 

t hi s r evi ew.   The best  evi dence was not  t he successi ve sur veys 

but  common usage and acqui escence.      

I  

                                                 
4 The act ual  or  t r ue boundar y l i ne or di nar i l y  r ef er s t o t he 

l i ne t hat  was f i xed by t he or i gi nal  sur vey or  pl at .   See,  e. g. ,  
Ci t y of  Raci ne v.  Emer son,  85 Wi s.  80,  86,  55 N. W.  177 ( 1893) .     
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¶6 Resol ut i on of  a boundar y di sput e i s or di nar i l y  f act -

dr i ven,  and t he pr esent  case i s no except i on.   The r ecor d i n 

t hi s case r ef l ect s a r i ch hi st or y of  over  120 year s i nvol v i ng 

t he l ands i n quest i on i n Sect i ons 8 and 9.      

¶7 We begi n t he hi st or y i n Jul y 9,  1886,  wi t h t he 

or i gi nal  sur vey of  Henn Road.   The But t er nut  Town Boar d l ai d out  

a publ i c hi ghway,  Henn Road,  descr i bed as begi nni ng at  t he 

" sout hwest  cor ner  of  sect i on 9 ( ni ne)  t hence nor t h on t he sec 

l i ne t o t he nor t h west  cor ner  of  sect i on 9 ( ni ne) . "   Henn Road 

t hen cont i nues west  f r om t he nor t her l y end of  t he nor t h/ sout h 

par t  of  t he r oad.   Al t hough t he Road pr esent l y cur ves,  

appar ent l y i t  was or i gi nal l y a r i ght - angl e i nt er sect i on wi t h t he 

cor ner  common t o Sect i ons 4,  5,  8,  and 9 bel i eved t o be at  t he 

i nt er sect i on of  t he t wo par t s of  t he Road.   

¶8 I n 1907,  t he Town of  But t er nut  cont r act ed wi t h  

Ashl and Count y Sur veyor  Geor ge Par ker  t o r un sur vey l i nes 

accor di ng t o t he or i gi nal  gover nment  sur vey or ,  i f  t he or i gi nal  

l andmar ks wer e dest r oyed or  l ost ,  t o r eest abl i sh t hose cor ner s 

under  t he gener al  r ul es adopt ed by t he gover nment  i n t he sur vey 

of  publ i c l ands.   Par ker  submi t t ed a sur vey i n 1908.   Shor t l y 

t her eaf t er  t he Town Boar d di r ect ed Par ker  t o compl et e t he sur vey 

and f i ni sh set t i ng t he monument s as cont r act ed.    

¶9 As a r esul t  of  t he 1908 Par ker  sur vey,  l i t i gat i on 

ensued bet ween owner s of  par cel s i n Sect i on 8 and Sect i on 5.   

Sect i on 5 bor der s Sect i on 8 t o t he nor t h,  and Sect i ons 5,  8,  and 

9 shar e ( al ong wi t h sect i on 4)  a common cor ner .   I n t hat  

l i t i gat i on i t  was al l eged t hat  t he 1908 sur vey moved t he 



No.  2009AP1559   

 

5 
 

boundar y l i ne bet ween Sect i ons 8 and 5 sout h of  t he east / west  

par t  of  Henn Road.   The j ur y  r et ur ned a ver di ct  det er mi ni ng t hat  

t he owner  of  par cel s i n Sect i on 8 owned t he l and up t o t he 

cent er  l i ne of  t he east / west  par t  of  Henn Road.  

¶10 I n 1911 anot her  sur vey by Par ker  was pr esent ed t o t he 

Town Boar d.   The Town Boar d r ecor ds i ndi cat e some wr angl i ng over  

t he accept ance of  t he 1911 sur vey,  but  i n 1912 a cer t i f i cat e of  

sur vey bear i ng Par ker ' s name was r ecor ded.   The 1912 sur vey 

cont ai ns di f f er ent  bear i ngs t han t he 1908 sur vey submi t t ed by 

Par ker  f or  t he boundar y l i ne bet ween Sect i ons 8 and 9.       

¶11 I n 1917 t he same owner  of  par cel s i n Sect i on 8 agai n 

i ni t i at ed l i t i gat i on t o r esol ve a boundar y di sput e.   I n t he 1917 

act i on,  t he owner  of  par cel s i n Sect i on 8 c l ai med t i t l e t o 

por t i ons of  l and nor t h of  t he east / west  par t  of  Henn Road.   He 

based hi s c l ai m on t he 1912 Par ker  sur vey,  ar gui ng t hat  t he 

boundar y l i ne bet ween Sect i ons 8 and 5 was nor t h of  Henn Road.   

The owner  of  par cel s i n Sect i on 5 al l eged t hat  t he r oad was 

accept ed by ever yone as t he boundar y l i ne bet ween Sect i ons 5 and 

8 and t hat  peopl e l i v i ng al ong t he r oad,  r el y i ng upon t hat  l i ne,  

had made l ar ge and ext ensi ve i mpr ovement s on t he l and.      

¶12 Based on t he evi dence i nt r oduced at  t r i al ,  t he par t i es 

st i pul at ed t hat  t he common cor ner  of  Sect i ons 4,  5,  8,  and 9 i n 

Townshi p 41 Nor t h,  Range 1 West ,  Ashl and Count y,  Wi sconsi n,  i s  

at  t he i nt er sect i on of  t he cent er  l i ne of  Henn Road,  set t i ng 

Henn Road as t he boundar y bet ween Sect i ons 5 and 8.  

¶13 For  88 year s af t er  t hi s st i pul at i on,  t he r ecor d 

suppor t s t he pr oposi t i on t hat  Henn Road was honor ed as t he 
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boundar y l i ne bet ween Sect i ons 5 and 8,  and t he or i gi nal  

i nt er sect i on of  Henn Road was honor ed as t he common cor ner .  

¶14 One exampl e of  r el i ance by t he gover nment  and pr oper t y 

owner s upon t hat  common cor ner  can be f ound i n t he 1935 

conveyance of  l and f r om t he t hen- owner s of  par cel s i n Sect i on 8 

t o t he St at e of  Wi sconsi n f or  t he pur poses of  bui l di ng a new 

Hi ghway 13 t hr ough Sect i on 8 and t he pl at  of  t he r i ght  of  way 

r equi r ed.   The conveyance descr i bed t he l and conveyed by 

r ef er ence t o t he nor t heast  cor ner  of  Sect i on 8,  and t he Pl at  of  

t he Ri ght  of  Way Requi r ed shows t he common cor ner  of  Sect i ons 4,  

5,  8,  and 9 at  t he or i gi nal  i nt er sect i on of  t he nor t h/ sout h and 

east / west  par t s of  Henn Road. 5   

¶15 The " boundar y peace"  was di st ur bed i n 2005 when a 

sur veyor  f ound a concr et e monument  i n t he swamp nor t hwest  of  t he 

or i gi nal  i nt er sect i on of  Henn Road and not i f i ed t he count y 

sur veyor .   The count y sur veyor  accept ed t he concr et e monument  as 

                                                 
5 The 1935 conveyance f or  Hi ghway 13 descr i bed t he r eal  

est at e conveyed as f ol l ows:   

Al l  t hat  par t  of  a st r i p or  par cel  of  l and l y i ng 
wi t hi n t he Sout heast  Quar t er  ( SE 1/ 4)  of  t he Nor t heast  
Quar t er  ( NE 1/ 4)  and t he West  Hal f  ( W 1/ 2)  of  t he 
Nor t heast  Quar t er  ( NE 1/ 4)  of   Sect i on 8,  Townshi p 41 
Nor t h,  Range 1 West ,  a r ef er ence l i ne t o whi ch i s mor e 
f ul l y descr i bed as f ol l ows:  

Begi nni ng at  a poi nt  on t he Nor t h sect i on l i ne and 
2594. 1 f t .  west  of  t he Nor t heast  cor ner  of  Sect i on 8 
af or esai d;  t hence sout heast er l y  at  an angl e of  48 
degr ees 19 mi nut es wi t h sai d Nor t h sect i on l i ne f or  a 
di st ance of  3615. 6 f t .  t o an i nt er sect i on wi t h t he 
East  and West  one- quar t er  l i ne of  Sect i on 8 af or esai d.   
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a sect i on cor ner  under  t he 1912 sur vey and r ecor ded a cor ner  

r est or at i on sheet  ( t i e sheet )  f or  t he cor ner  common t o Sect i ons 

4,  5,  8,  and 9.   Accor di ng t o t he 2005 sur vey,  nor t h/ sout h Henn 

Road act ual l y l i es ent i r el y i n Sect i on 9,  appr oxi mat el y 600 f eet  

east  of  Sect i on 8,  gi v i ng t he Boer st s addi t i onal  acr eage and t he 

Opper mans l ess acr eage.      

¶16 The Opper mans,  t hr ough an i ndependent  sur veyor ,  

pr epar ed an al t er nat i ve t i e sheet  f or  t he common cor ner ,  set t i ng 

t he or i gi nal  i nt er sect i on of  Henn Road as t he common cor ner .   

The count y sur veyor  di d not  accept  t hi s al t er nat i ve t i e sheet .   

¶17 The 2005 sur vey caused si gni f i cant  di sr upt i on and 

conf usi on f or  l andowner s i n t he ar ea. 6  Thi s l i t i gat i on ensued.  

I I  

¶18 The Boer st s commenced t hi s act i on,  aski ng t he ci r cui t  

cour t  t o decl ar e t hem t he r i ght f ul  owner s of  l and l y i ng west  of  

t he nor t h/ sout h Henn Road.   A one- day t r i al  ensued consi st i ng 

al most  ent i r el y of  exper t  t est i mony concer ni ng t he l ocat i on of  

t he cor ner  common t o Sect i ons 4,  5,  8,  and 9.    

                                                 
6 Let t er  f r om Ashl and Count y Hi ghway Depar t ment  t o af f ect ed 

pr oper t y owner s ( Oct .  3,  2006) :  

I t  has come t o t he at t ent i on of  Ashl and Count y,  t hat  a 
ser i ous mi st ake has been di scover ed wi t h r espect  t o 
pr oper t y boundar i es i n Sect i ons 4,  5,  6,  7,  8 and 9,  
Townshi p 41 Nor t h,  Range 1 W,  Town of  Chi ppewa,  
Ashl and Count y.   For  many year s,  pr oper t y has been 
ut i l i zed and occupi ed based on assumpt i ons t hat  t he 
Town Roads f el l  on t he Sect i on l i nes when i n- f act ,  t he 
Sect i on Li nes and Sect i ons Cor ner s ar e up t o 100 t o 
400 f eet  of f  of  t he r oad cent er l i ne.   Thi s di scr epancy 
has al r eady l ed t o conf l i c t s wi t h nei ghbor i ng pr oper t y 
owner s.   
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¶19 Per t i nent  t o our  anal ysi s,  t he c i r cui t  cour t  made t he 

f ol l owi ng f i ndi ngs of  f act :  

•  The or i gi nal  sect i on cor ner  monument  bet ween Sect i ons 

4,  5,  8,  and 9 i n Townshi p 41 Nor t h,  Range 1 West ,  

Ashl and Count y,  Wi sconsi n no l onger  exi st s.   

•  No compet ent  evi dence i s bef or e t he cour t  t o det er mi ne 

wher e t he or i gi nal  sect i on cor ner  monument  was or i gi nal l y 

pl aced.  

•  No cl ear  and convi nci ng evi dence exi st s t hat  t he 

r eset t i ng of  t he cor ner s i n t he 1912 Par ker  sur vey ( upon 

whi ch t he 2005 t i e sheet  i s based)  was cor r ect .  

•  Nei t her  par t y has shown by c l ear  and convi nci ng 

evi dence wher e t he act ual  boundar y l i ne exi st s.  

¶20 The ci r cui t  cour t  f ur t her  concl uded t hat  t he or i gi nal  

boundar y l i ne bet ween Sect i ons 8 and 9 cannot  be det er mi ned 

sol el y by t he descr i pt i ons i n t he deeds.   

¶21 The deed t o t he Boer st s '  par cel  descr i bes t he r eal  

est at e as " The Sout hwest  one- f our t h ( 1/ 4)  of  t he Nor t hwest  one-

f our t h ( 1/ 4)  of  Sect i on Ni ne ( 9) ,  Townshi p For t y- one ( 41)  Nor t h,  

Range One ( 1)  West ,  Town of  Chi ppewa,  Count y of  Ashl and,  

Wi sconsi n. "   The deed t o t he Opper mans'  par cel  descr i bes t he 

r eal  est at e as " The Sout heast  Quar t er  of  t he Nor t heast  Quar t er ,  

Sect i on 8,  Townshi p 41 Nor t h,  of  Range 1 West  .  .  .  . "   

¶22 Al t hough t he descr i pt i ons i n t he deeds ar e unambi guous 

on t hei r  f ace,  t he r eal  est at e descr i bed cannot  be l ocat ed on 

t he gr ound because,  as t he c i r cui t  cour t  expl ai ned,  " t he cor ner  
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of  Sect i ons 4, 7 5,  8,  and 9 cannot  be l ocat ed. "   Thus i t  i s  not  

possi bl e usi ng t he deed descr i pt i ons and not hi ng mor e t o l ocat e 

on t he gr ound t he sout hwest  one- f our t h of  t he nor t hwest  one-

f our t h of  Sect i on 9 and t he sout heast  quar t er  of  t he nor t heast  

quar t er  of  Sect i on 8. 8          

¶23 The ci r cui t  cour t  t her ef or e l ooked t o ext r i nsi c 

evi dence t o det er mi ne t he boundar y l i ne and concl uded t hat  " t he 

best  evi dence avai l abl e ar e t he l i nes of  occupat i on and 

possessi on"  and t hat  t he l andowner s and t he Count y have used t he 

cent er  l i ne of  Henn Road as t he boundar y l i ne bet ween t he 

pr oper t i es at  i ssue f or  " al most  al l  of  t he t went i et h cent ur y and 

up unt i l  t he year  2005. "   Accor di ngl y,  t he c i r cui t  cour t  

concl uded t hat  " [ i ] t  i s  t he j udgment  of  t hi s cour t  t hat  a 

l ongst andi ng common usage and acqui escence t o owner shi p and 

possessi on t o r eal  est at e has occur r ed i n t he ar ea of  t he Henn 

                                                 
7 Sect i on 4 i s nor t h of  sect i on 9.  

8 A descr i pt i on of  a par cel  as a quar t er  sect i on i n one deed 
may be ambi guous al t hough a r ef er ence t o a di f f er ent  quar t er  
sect i on i n anot her  deed may be unambi guous.   Li kewi se,  a st at ut e 
t hat  i s  unambi guous i n one cont ext  may be ambi guous i n anot her  
cont ext .   Teschendor f  v.  St at e Far m I ns.  Cos. ,  2006 WI  89,  ¶20,  
293 Wi s.  2d 123,  717 N. W. 2d 258.   I n cont r ast  wi t h t he pr esent  
case,  i n Chandel l e Ent er pr i ses,  LLC v.  XLNT Dai r y Far m,  I nc. ,  
2005 WI  App 110,  ¶¶12- 16,  282 Wi s.  2d 806,  699 N. W. 2d 241,  t he 
cour t  of  appeal s  concl uded t hat  under  t he f act s of  t hat  case t he 
descr i pt i on of  t he pr oper t y as a quar t er  sect i on was not  
ambi guous.   I n Chandel l e,  t he cour t  of  appeal s di d not  l ook t o 
ext r i nsi c evi dence out si de of  t he deeds because " t he f act  t hat  a 
sur veyor ,  usi ng t he deeds,  has est abl i shed what  t he par t i es 
agr ee i s t he t r ue boundar y l i ne demonst r at es t hat  t he 
descr i pt i ons wer e suf f i c i ent l y c l ear  and def i ni t e. "   Chandel l e,  
282 Wi s.  2d 806,  ¶16.   
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Road i n Ashl and Count y near  t he common sect i ons of  4,  5,  8,  and 

9 [ and]  [ t ] he cent er l i ne of  t he exi st i ng Henn Road i s det er mi ned 

t o be t he boundar y l i ne bet ween t he pr oper t y owner s i n t hi s 

case. "   For  t he r easons set  f or t h,  we agr ee wi t h t he c i r cui t  

cour t ' s  det er mi nat i on of  t he l ocat i on of  t he boundar y l i ne at  

i ssue based on t he evi dence i n t hi s case,  not  based on t he l egal  

doct r i ne of  acqui escence.  

¶24 The cour t  of  appeal s devot ed i t s deci s i on 

pr edomi nant l y t o r ej ect i ng t he Boer st s '  ar gument  ( whi ch r el i ed 

on Buza v.  Woj t al ewi cz,  48 Wi s.  2d 557,  180 N. W. 2d 556 ( 1970) )  

t hat  t he doct r i ne of  acqui escence i s not  appl i cabl e i n t he 

pr esent  case because t he doct r i ne appl i es onl y t o boundar y 

di sput es ar i s i ng f r om ambi guous deeds.   The cour t  of  appeal s 

concl uded t hat  Buza does not  hol d t hat  an unambi guous deed 

t r umps mi st aken boundar y l i nes af t er  t he st at ut or y per i od has 

r un.       

I I I  

¶25 The Boer st s di sput e t he cour t  of  appeal s '  af f i r mance 

of  t he c i r cui t  cour t ' s  j udgment  t hat  t he cent er  l i ne of  Henn 

Road mar ks t he boundar y l i ne.  

¶26 Wi sconsi n has a l ong l i ne of  cases set t l i ng boundar y 

di sput es.   The case l aw demonst r at es t hat  t he r esol ut i on of  

boundar y di sput es depends on f act - speci f i c  anal yses.   The cour t  

has st at ed t hat  " [ a] s i s usual ,  boundar y di sput es ar e gener al l y  

bet ween f r i ends who become enemi es and t he f act s ar e det ai l ed 

and somewhat  conf usi ng,  al l  of  whi ch gi ve r i se t o t he 
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conf l i c t i ng pr i nc i pl es of  l aw. " 9  These conf l i c t i ng pr i nci pl es of  

l aw ar e not  uni que t o Wi sconsi n l aw.      

¶27 The par t i es and t he ami cus cur i ae br i ef  of  t he 

Wi sconsi n Real t or s Associ at i on at t empt  t o cat egor i ze a mul t i t ude 

of  Wi sconsi n boundar y di sput e cases i n an ef f or t  t o est abl i sh  

pr i nci pl es of  l aw t hat  can be appl i ed i n t he pr esent  case.   The 

par t i es do not  necessar i l y  agr ee on t he cat egor i zat i on of  t he 

cases or  t he pr i nci pl es of  l aw der i ved f r om t he cases.   I ndeed,  

t he cases cannot  easi l y and consi st ent l y be di v i ded i nt o 

doct r i nal  cat egor i es,  and doct r i nal  cat egor i es s i gni f i cant l y 

over l ap. 10       

¶28 One " cat egor y"  of  cases i s adver se possessi on,  now 

gover ned by Wi s.  St at .  § 893. 25 ( 2007- 08) . 11  As bot h par t i es 

c l ear l y st at e,  i n t hei r  br i ef s  and at  or al  ar gument ,  nei t her  

par t y i s asser t i ng adver se possessi on i n t hi s case. 12  We 

t her ef or e do not  r evi ew t he pr esent  case as an adver se 

possessi on case.  

                                                 
9 Beduhn v.  Kol ar ,  56 Wi s.  2d 471,  473,  202 N. W. 2d 272 

( 1973) .  

10 " A boundar y l i ne di f f er ent  f r om t hat  descr i bed i n t he 
r espect i ve deeds of  adj oi ni ng l andowner s may be est abl i shed 
under  t he r espect i ve pr i nci pl es of  adver se possessi on,  
pr escr i pt i on,  agr eement ,  pr act i cal  l ocat i on,  acqui escence or  
est oppel .   Each of  t hese has a di f f er ent  f act ual  backgr ound 
t hough t oo of t en t hey ar e conf used by t he cour t s. "   6 John S.  
Gr i mes,  Thompson on Real  Pr oper t y § 3034,  at  506 ( 1962) .  

11 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-
08 ver si on unl ess ot her wi se not ed.  

12 The ami cus ar gued t hat  t he pr esent  case i s an adver se 
possessi on case.  
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¶29 Ot her  f or mul at i ons of  cat egor i es of  cases i ncl ude 

cases i n whi ch adj oi ni ng owner s di sput e t he l ocat i on of  t he 

boundar y l i ne,  subsequent l y est abl i sh a boundar y l i ne by mut ual  

agr eement ,  and acqui esce i n i t s l ocat i on; 13 cases i n whi ch 

adj oi ni ng owner s t ake conveyances f r om a common gr ant or  t hat  

descr i be t he pr emi ses conveyed by l ot  number s but  t he gr ant ees 

have pur chased wi t h r ef er ence t o a boundar y l i ne t hen mar ked on 

t he gr ound; 14 cases i n whi ch adj acent  pr oper t y owner s agr ee t o 

have t he l and sur veyed t o bui l d a f ence,  bui l d a f ence i n 

r el i ance on t he sur vey,  and acqui esce t o t he boundar y; 15 cases i n 

whi ch t he descr i pt i on of  t he pr emi ses i n a deed i s def i ni t e,  

cer t ai n,  and unambi guous and ext r i nsi c evi dence i s i nadmi ssi bl e 

t o show acqui escence t o a boundar y l i ne i n a di f f er ent  

l ocat i on; 16 cases i n whi ch a sur vey i s i n conf l i c t  wi t h a 

                                                 
13 See,  e. g. ,  Pi cket t  v.  Nel son,  71 Wi s.  542,  546,  37 

N. W.  836 ( 1888) .  

14 See,  e. g. ,  Thi el  v.  Damr au,  268 Wi s.  76,  81,  66 
N. W. 2d 747 ( 1954) .  

15 See,  e. g. ,  Nagel  v.  Phi l i psen,  4 Wi s.  2d 104,  110,  90 
N. W. 2d 151 ( 1958) .  

16 See,  e. g. ,  Gr osshans v.  Ruepi ng,  36 Wi s.  2d 519,  528,  153 
N. W. 2d 619 ( 1967)  ( quot i ng El of r son v.  Li ndsay,  90 Wi s.  203,  
205,  63 N. W.  89 ( 1895) ) ;  El of r son v.  Li ndsay,  90 Wi s.  203,  205,  
63 N. W.  89 ( 1895)  ( " I t  i s  al so wel l  set t l ed t hat ,  wher e t he 
descr i pt i on of  t he pr emi ses i n a deed i s def i ni t e,  cer t ai n,  and 
unambi guous,  ext r i nsi c evi dence t o show acqui escence i n a 
di f f er ent  l ocat i on i s i nadmi ssi bl e,  unl ess such pr act i cal  
l ocat i on i s f ol l owed by an adver se possessi on f or  such a l engt h 
of  t i me as t o bar  an act i on f or  t he r ecover y of  t he l ands. " ) .  
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l ongst andi ng f ence l i ne; 17 and est oppel  cases. 18  These 

f or mul at i ons or  cat egor i es t end t o over l ap and ar e not  used i n a 

consi st ent  f ashi on i n t he case l aw. 19  

¶30 No at t empt  i s  made t o i ncl ude her ei n an exhaust i ve 

l i s t  of  t he f or mul at i ons,  t er mi nol ogy,  or  cat egor i es used by 

t hi s cour t  i n t he numer ous boundar y di sput e cases.   I nst ead we 

have i ncl uded a number  of  t he mor e commonl y used f or mul at i ons t o 

i l l ust r at e t he l anguage used i n our  case l aw t o r esol ve boundar y 

di sput es and t he hi st or i c i nabi l i t y  of  t he cour t  t o consi st ent l y 

c l assi f y boundar y di sput es i nt o doct r i nal  cat egor i es.  

¶31 I n t he pr esent  r evi ew,  t he par t i es f ocus on t he wor d 

" acqui escence, "  used by t he c i r cui t  cour t  and cour t  of  appeal s.   

The wor d " acqui escence"  has been used i n numer ous Wi sconsi n 

cases,  not  al ways consi st ent l y.    

                                                 
17 See,  e. g. ,  Ci t y of  Raci ne v.  Emer son,  85 Wi s.  80,  55 

N. W.  177 ( 1893) .  

18 See,  e. g. ,  Gove v.  Whi t e,  23 Wi s.  282 ( 1868) .    

For  di scussi ons of  boundar y by est oppel ,  see Jacquel i ne P.  
Hand & James Char l es Smi t h,  Nei ghbor i ng Pr oper t y Owner s § 6. 11 
( 1988) ;  Cl ar k on Sur veyi ng and Boundar i es § 20. 04 ( 7t h ed.  
1998) .  

19 For  i nst ance,  i n Buza v.  Woj t al ewi cz,  48 Wi s.  2d 557,  
567,  180 N. W. 2d 556 ( 1970) ,  t he cour t  st at ed t hat  " i nsof ar  as 
boundar y di sput es ar e concer ned,  we ar e unabl e t o di scer n f r om 
t he cases any f unct i onal  di f f er ences bet ween acqui escence and 
est oppel .   These t wo t er ms do not  r epr esent  separ at e doct r i nes 
or  concept s.   Acqui escence i s a condi t i on or  f act  whi ch,  i f  
pr oven,  r esul t s i n an est oppel  agai nst  t he par t y who has 
acqui esced. "  
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¶32 Somet i mes t he wor d i s seemi ngl y used t o mean t hat  t he 

conduct  of  t he par t i es i n acqui esci ng,  t hat  i s ,  agr eei ng t o or  

compl yi ng wi t h,  a boundar y l i ne const i t ut es t he best  evi dence of  

t he boundar y l i ne.   The wor d " acqui escence"  i s t hus used t o mean 

t hat  t he conduct  of  nei ghbor s i s evi dence of  a boundar y l i ne.  

¶33 Ot her  t i mes t he wor d " acqui escence"  i s seemi ngl y used 

i n t he case l aw t o r ef er  t o a l egal  doct r i ne,  namel y boundar y by 

acqui escence or  agr eement . 20  The doct r i ne of  acqui escence has 

al so somet i mes been r ef er r ed t o as " r ul es as t o pr act i cal  

l ocat i on. " 21  

¶34 Ci t i ng Pi cket t  v.  Nel son,  71 Wi s.  542,  546,  37 N. W.  

836 ( 1888) ,  t he Boer st s asser t  t hat  t he doct r i ne of  acqui escence 

appl i es onl y when a par t y pr oves ( 1)  genui ne uncer t ai nt y about  

t he boundar y l i ne t hat  cannot  be r esol ved;  ( 2)  a di sput e or  

                                                 
20 For  di scussi ons of  t he t wo separ at e and di st i nct  uses of  

t he wor d " acqui escence, "  see Annot at i on,  Est abl i shment  of  
Boundar y Li ne by Or al  Agr eement  or  Acqui escence,  69 A. L. R.  1430,  
§ I V( a) ,  ( i )  ( 1930 & Cumul at i ve Supp. ) ;  James O.  Pear son,  
Annot at i on,  Fence as Fact or  i n Fi x i ng Locat i on of  Boundar y Li ne,  
7 A. L. R.  4t h 53,  § 2. 1 ( 1981 & Cumul at i ve Supp. ) .   

For  di scussi ons of  t he doct r i ne of  boundar y by 
acqui escence,  see Hand & Smi t h,  supr a not e 18,  § 6. 10;  Cl ar k on 
Sur veyi ng and Boundar i es § 20. 03 ( 7t h ed.  1998) ;  Lawr ence 
Ber ger ,  Uni f i cat i on of  t he Doct r i nes of  Adver se Possessi on and 
Pr act i cal  Locat i on i n t he Est abl i shment  of  Boundar i es,  78 Neb.  
L.  Rev.  1,  11- 15.    

21 Ross v.  Sever ance,  198 Wi s.  489,  491- 92,  224 N. W.  711 
( 1929)  ( quot i ng 9 Cor p.  Jur .  242) ;  Lundgr een v.  St r at t on,  73 
Wi s.  659,  663,  41 N. W.  1012 ( 1889) .    

For  a di scussi on of  t he doct r i ne of  pr act i cal  l ocat i on of  
boundar i es,  see Cl ar k on Sur veyi ng and Boundar i es § 20. 05 ( 7t h 
ed.  1998) .  
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cont r over sy concer ni ng t he l i ne;  and ( 3)  an agr eement  t hat  

r esol ves t he di sput e.    

¶35 The ci r cui t  cour t  i n t he pr esent  case seemed t o use 

t he wor d " acqui escence"  i n t he evi dent i ar y sense as wel l  as i n 

r ef er ence t o t he l egal  doct r i ne of  acqui escence.    The ci r cui t  

cour t  used t he wor d " acqui escence"  i n t he evi dent i ar y sense,  

concl udi ng t hat  i t  i s  " necessar y t o l ook t o ext r i nsi c evi dence 

[ t o det er mi ne t he boundar y l i ne]  and t hi s cour t  bel i eves t he 

best  evi dence avai l abl e ar e t he l i nes of  occupat i on and 

possessi on.  .  .  .  [ L] ongst andi ng common usage and acqui escence 

t o owner shi p and possessi on t o r eal  est at e have occur r ed i n t he 

ar ea of  t he Henn Road i n Ashl and Count y,  near  t he common 

sect i ons of  4,  5,  8,  and 9. "    

¶36 The ci r cui t  cour t  appear s t o have al so concl uded t hat  

t he l egal  doct r i ne of  acqui escence i s appl i cabl e i n t he pr esent  

case because t he boundar y l i ne i s i n di sput e and cannot  be 

det er mi ned by t he l egal  descr i pt i on i n t he deed.    

¶37 I n cont r ast ,  t he Boer st s cont end t hat  t he l egal  

doct r i ne of  acqui escence does not  appl y i n t he pr esent  case.   

The Boer st s cont end t hat  t he deed i s unambi guous and t her ef or e 

ext r i nsi c evi dence shoul d not  have been used t o det er mi ne t he 

boundar y l i ne. 22 

                                                 
22 I n Chandel l e Ent er pr i ses,  LLC v.  XLNT Dai r y Far m,  I nc. ,  

2005 WI  App 110,  ¶16,  282 Wi s.  2d 806,  699 N. W. 2d 241,  t he cour t  
of  appeal s concl uded t hat  " because,  i n t hi s case at  l east ,  t he 
descr i pt i on by quar t er  sect i on i s not  ambi guous,  t he doct r i ne of  
acqui escence does not  appl y. "    
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¶38 The case l aw r el at i ng t o t he doct r i ne of  acqui escence 

i s not  consi st ent l y st at ed or  appl i ed. 23  The concept  of  

acqui escence i n t he evi dent i ar y sense i s of t en used i n cases 

r esol v i ng conf l i c t s bet ween a l andmar k and a sur vey.   We 

t her ef or e t ur n t o t hi s l i ne of  cases.  

¶39 Af t er  r evi ewi ng t he case l aw,  we concl ude t hat  t he 

i nst ant  case most  c l osel y appr oxi mat es and i s gover ned by t he 

pr i nci pl es set  f or t h i n boundar y di sput e cases i n whi ch a sur vey 

i s i n conf l i c t  wi t h a l ongst andi ng l andmar k.   I n t hese cases,  

                                                                                                                                                             
I f  par t i es acqui esce i n " a wr ong boundar y,  when t he t r ue 

boundar y can be ascer t ai ned f r om t he deed,  i t  i s  t r eat ed bot h i n 
l aw and equi t y as a mi st ake and nei t her  par t y i s est opped f r om 
cl ai mi ng t o t he t r ue l i ne. "   Har t ung v.  Wi t t e,  59 Wi s.  285,  289,  
18 N. W.  175 ( 1884)  ( quot ed wi t h appr oval  i n Chandel l e,  282 
Wi s.  2d 806,  ¶11) .   

See al so cases ci t ed i n not e 16,  supr a.   

23 Ci t i ng Buza v.  Woj t al ewi cz,  48 Wi s.  2d 557,  563,  180 
N. W. 2d 556 ( 1970) ,  t he cour t  of  appeal s i n t he pr esent  case 
vi ewed t he doct r i ne of  acqui escence as a cour t - adopt ed doct r i ne 
suppl ement i ng t he doct r i ne of  adver se possessi on.   Accor di ng t o 
t he cour t  of  appeal s,  adver se or  host i l e i nt ent  i s a 
pr er equi s i t e of  adver se possessi on,  and t he doct r i ne of  
acqui escence subst i t ut es mut ual  acqui escence f or  adver se or  
host i l e i nt ent .   Nor t hr up,  325 Wi s.  2d 445,  ¶9.    

Sever al  cases have r ecogni zed,  however ,  t hat  host i l e i nt ent  
" does not  mean a del i ber at e,  wi l l f ul ,  unf r i endl y ani mus.   I f  t he 
el ement s of  open,  not or i ous,  cont i nuous and excl usi ve possessi on 
ar e sat i sf i ed,  t he l aw pr esumes t he el ement  of  host i l e i nt ent . "   
Bur khar dt  v.  Smi t h,  17 Wi s.  2d 132,  139,  115 N. W. 2d 540 ( 1962) .  

I n Pet er  H.  & Bar bar a St euck Li v i ng Tr ust  v.  Easl ey,  2010 
WI  App 74,  ¶34,  325 Wi s.  2d 455,  785 N. W. 2d 631,  t he cour t  of  
appeal s decl ar ed t hat  " i t  i s  not  c l ear  whet her  t he doct r i ne of  
acqui escence r emai ns a di st i nct  means of  pr ovi ng adver se 
possessi on when,  as her e,  t her e i s no i ssue concer ni ng t he 
t went y- year  t i me per i od. "  
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t he sur vey r ai ses quest i ons about  t he accur acy of  a l andmar k 

t hat  has gener al l y been accept ed by pr oper t y owner s as t he 

boundar y l i ne f or  a subst ant i al  per i od of  t i me.  

¶40 Cases i nvol v i ng t hi s t ype of  di sput e or di nar i l y  have 

i nvol ved a conf l i c t  bet ween a sur vey and a l ongst andi ng f ence 

l i ne.   The appl i cabl e pr i nci pl es i n t hese cases do not ,  however ,  

depend on t he f act  t hat  t he l andmar k i s a f ence.   A f ence i n 

t hese cases i s anal ogous t o any l andmar k al l egedl y mar ki ng a 

boundar y bet ween adj oi ni ng l andowner s. 24   

I V 

¶41 We t ur n t o t he sur vey/ f ence cases f or  gui dance i n 

r esol v i ng t he boundar y di sput e i n t he pr esent  case.   

¶42 I n t he sur vey/ f ence cases,  a c i r cui t  cour t  f i r st  

det er mi nes whet her  t he boundar y l i ne can be det er mi ned f r om t he 

deed and or i gi nal  monument s or  mar ker s.   I f  t he boundar y l i ne 

cannot  be so det er mi ned,  t he c i r cui t  cour t  l ooks t o t he best  

evi dence of  t he boundar y l i ne.   The ci r cui t  cour t ' s  

                                                 
24 See,  e. g. ,  Br ew v.  Nugent ,  136 Wi s.  336,  339,  117 N. W.  

813 ( 1908)  ( evi dence of  acqui escence i n t he l ocat i on of  a f ence 
si nce t or n down al ong wi t h " evi dence t hat  a st one exi st ed at  t he 
east er l y end of  such f ence some year s af t er  i t  was const r uct ed,  
whi ch peopl e r egar ded as a l andmar k,  was suf f i c i ent  t o war r ant  
t he concl usi on t hat  such ol d f ence was pr oper l y pl aced and t he 
di sput ed boundar y 50 f eet  sout h of  i t ,  not wi t hst andi ng t he ver y 
posi t i ve evi dence of  t he sur veyor  .  .  .  . " ;  James O.  Pear son,  
Annot at i on,  Fence as Fact or  i n Fi x i ng Locat i on of  Boundar y Li ne,  
7 A. L. R.  4t h 53,  § 1[ a]  ( 1981 & Cumul at i ve Supp. )  ( " Si nce t he 
appl i cabl e pr i nci pl es do not  var y dependi ng on t he nat ur e of  t he 
bar r i er  c l ai med t o have become a boundar y,  t he t er m ' f ence'  i s  
used gener i cal l y t o denot e al l  bar r i er s al l egedl y mar ki ng 
boundar i es bet ween adj oi ni ng l andowner s,  wi t hout  r egar d t o 
whet her  t he bar r i er  was man- made or  nat ur al . " ) .  
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det er mi nat i on of  t he best  evi dence l ocat i ng t he boundar y l i ne i n 

t he sur vey/ f ence cases i s essent i al l y  a f i ndi ng of  f act . 25  An 

appel l at e cour t  does not  set  asi de f i ndi ngs of  f act  unl ess t hey 

ar e c l ear l y er r oneous.   Wi s.  St at .  § 805. 17( 2) . 26   

¶43 The sur vey/ f ence anal ysi s i s demonst r at ed i n Wel t on v.  

Poynt er ,  96 Wi s.  346,  71 N. W.  597 ( 1897) ,  i n whi ch a f ence l i ne 

t hat  exi st ed f or  30 year s was t hought  t o mar k t he boundar y l i ne.   

A sur vey was per f or med under  whi ch t he boundar y l i ne di d not  

coi nci de wi t h t he f ence l i ne.   I t  was not  est abl i shed,  however ,  

how t he new sur vey l i ne was l ocat ed,  nor  whet her  any or i gi nal  

st akes or  monument s wer e used.   The cour t ,  f aced wi t h choosi ng 

bet ween t he f ence and t he sur vey as t he boundar y l i ne,  r el i ed on 

evi dence of  undi sput ed occupancy r at her  t han t he sur vey.   The 

cour t  was unwi l l i ng t o di st ur b t he exi st i ng under st andi ng of  t he 

pr oper t y owner s.   The cour t  expl ai ned i t s r easoni ng as f ol l ows:   

[ T] he evi dence of  undi sput ed occupat i on and f enci ng i n 
accor dance wi t h [ t he or i gi nal l y sur veyed]  l i ne f or  
about  30 year s,  not  onl y of  t he pi ece of  l and i n 
cont r over sy,  but  of  ot her  par cel s of  l and i n t hat  
i mmedi at e nei ghbor hood,  r ai ses a pr esumpt i on t hat  t he 
l i ne so r ecogni zed i s t he t r ue l i ne .  .  .  .  So st r ong 
a pr esumpt i on i s  t hus r ai sed i n t he pr esent  case t hat  
we do not  r egar d i t  as over come or  ser i ousl y weakened 
by t he s i mpl e f act  t hat  upon a r esur vey,  based upon no 

                                                 
25 Nagel  v.  Phi l i psen,  4 Wi s.  2d 104,  107,  90 N. W. 2d 151 

( 1958) .   See al so Okemo Mount ai n,  I nc.  v.  Lysobey,  883 A. 2d 757,  
760 ( Vt .  2005) .  

26 The cl ear l y er r oneous st andar d of  r evi ew f or  f i ndi ngs of  
f act  made by a c i r cui t  cour t  i s  essent i al l y  t he same as t he 
gr eat  wei ght  and cl ear  pr eponder ance t est .   St at e v.  Hambl y,  
2008 WI  10,  ¶16 n. 7,  307 Wi s.  2d 98,  745 N. W. 2d 48.   
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or i gi nal  monument ,  anot her  l i ne sever al  r ods di st ant  
i s est abl i shed.  

Wel t on,  96 Wi s.  at  347.   

¶44 I n Br ew v.  Nugent ,  136 Wi s.  336,  117 N. W.  813 ( 1908) ,  

t he cour t  was agai n asked t o det er mi ne whet her  a l ongst andi ng 

f ence l i ne or  a sur vey shoul d be used t o est abl i sh t he boundar y 

l i ne.   The cour t  det er mi ned,  based on what  i t  v i ewed as set t l ed 

l aw,  t hat  t he or i gi nal  l ocat i on of  monument s must  al ways 

pr evai l ,  but  t hat  when t hose monument s have di sappear ed " t hey 

must  be est abl i shed by t he best  evi dence t he nat ur e of  t he 

s i t uat i on i s suscept i bl e of . "   Br ew,  136 Wi s.  at  338.   The cour t  

concl uded t hat  ext r i nsi c evi dence,  such as an ol d f ence,  may 

have so much gr eat er  pr obat i ve f or ce t han mor e r ecent  sur veyi ng 

measur ement s " as t o pr evai l  over  t he l at t er  as a mat t er  of  

l aw .  .  .  . "   Br ew,  136 Wi s.  at  339.   

¶45 A mor e r ecent  case i nvol v i ng a boundar y di sput e 

pr edi cat ed on t he di scr epancy bet ween an anci ent  f ence l i ne and 

a sur vey suppor t s usi ng an evi dent i ar y anal ysi s.   See Gr el l  v.  

Ganser ,  255 Wi s.  381,  39 N. W. 2d 397 ( 1949) .   

¶46 The cour t  was pr esci ent  i n Ci t y of  Raci ne v.  Emer son,  

85 Wi s.  80,  55 N. W.  177 ( 1893) ,  i n pr ovi di ng pr i nci pl es t hat  

r emai n sound mor e t han a cent ur y af t er  t he deci s i on was wr i t t en.   

I n t hat  case,  a r esur vey commi ssi oned by t he Ci t y of  Raci ne 

cr eat ed boundar y l i nes t hat  di d not  coi nci de wi t h t he 

def endant ' s exi st i ng f ence l i ne,  whi ch he al l eged was set  al ong 

t he or i gi nal  st akes l ayi ng out  t he st r eet  r unni ng on t he 

boundar y of  hi s pr oper t y.      
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¶47 The Ci t y of  Raci ne cour t  concl uded t hat  t he answer  t o 

t he per t i nent  quest i on——wher e i s t he boundar y l i ne?——must  be 

est abl i shed by t he best  evi dence avai l abl e.   I t  decl ar ed t hat  

" monument s set  by t he or i gi nal  sur vey i n t he gr ound,  and named 

or  r ef er r ed t o i n t he pl at ,  ar e t he hi ghest  and best  evi dence. " 27  

I f  t her e ar e no such monument s,  t hen st akes set  by t he sur veyor  

or  soon t her eaf t er  ar e t he next  best  evi dence. 28  Bui l di ngs,  

f ences,  and ot her  subst ant i al  i mpr ovement s bui l t  accor di ng t o 

t he st akes l ai d out  whi l e t hey wer e pr esent  ar e t he next  best  

evi dence of  t he l i ne. 29        

¶48 The Ci t y of  Raci ne cour t  pr edi ct ed t hat  or i gi nal  

monument s wi l l  be l ost  or  dest r oyed and t hat  t he t i me wi l l  come 

when t he best  evi dence t o est abl i sh pr oper t y l i nes may be l ong 

cont i nued occupat i on:  

The t i me wi l l  soon come when [ t he boundar y l i ne]  wi l l  
have been l ost  by t he dest r uct i on of  al l  monument s,  
nat ur al  or  ar t i f i c i al ,  and by t he deat h of  t he ol d 
i nhabi t ant s.   Then r esor t  must  be had t o evi dence of  
l esser  degr ee t o est abl i sh anci ent  boundar i es,  and 
l ong- cont i nued occupat i on wi t h r espect  t o unchanged 
l i nes,  and r eput at i on,  even,  may be t he best  evi dence 
avai l abl e.    

Ci t y of  Raci ne,  85 Wi s.  at  88- 89.   

¶49 The t i me has come i n t he pr esent  case t o appl y t he 

r ul e t hat  an anci ent  f ence ( or  ot her  l andmar k)  may be compet ent  

                                                 
27 Ci t y of  Raci ne v.  Emer son,  85 Wi s.  80,  86- 87,  55 N. W.  177 

( 1893) .    

28 I d.  

29 I d.  
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evi dence of  t he l ocat i on of  t he boundar y when or i gi nal  monument s 

cannot  be f ound. 30     

¶50 The ci r cui t  cour t  made f i ndi ngs of  f act  t hat  t he 

or i gi nal  sect i on cor ner  monument  bet ween Sect i ons 4,  5,  8,  and 9 

i n Townshi p 41 Nor t h,  Range 1 West ,  Ashl and Count y,  Wi sconsi n no 

l onger  exi st s;  t hat  no compet ent  evi dence i s bef or e t he cour t  t o 

det er mi ne wher e t he or i gi nal  sect i on cor ner  monument  was 

or i gi nal l y pl aced;  t hat  no c l ear  and convi nci ng evi dence exi st s 

t hat  t he r eset t i ng of  t he cor ner s i n t he 1912 Par ker  sur vey was 

cor r ect ;  t hat  nei t her  par t y has shown by c l ear  and convi nci ng 

evi dence wher e t he act ual  boundar y l i ne exi st s.   Al l  of  t hese 

f i ndi ngs of  f act  ar e suppor t ed by t he r ecor d.      

                                                 
30 Nys v.  Bi emer et ,  44 Wi s.  104,  110 ( 1878)  f ur t her  

i l l ust r at es t hi s r ul e t hat  when t he act ual  boundar y l i ne cannot  
be det er mi ned,  t he c i r cui t  cour t  must  use ext r i nsi c evi dence t o 
det er mi ne t he l ocat i on of  t he boundar y l i ne:  " I f  or i gi nal  
monument s can be f ound and i dent i f i ed,  t hey wi l l  gover n.  .  .  .  
I f  no cer t ai n monument s can be f ound .  .  .  a l esser  degr ee of  
t est i mony may be r esor t ed t o;  and l ong cont i nued occupancy and 
acqui escence,  and even r eput at i on and hear say as t o t he 
boundar i es,  may have wei ght . "  

See al so Wunni cke v.  Deder i ch,  160 Wi s.  462,  467,  152 
N. W.  139 ( 1915)  ( " Under  t he r epeat ed deci s i ons of  t hi s cour t  t he 
anci ent  f ence l i nes ar ound t hi s par cel  of  l and,  mai nt ai ned as 
t hey wer e f or  at  l east  t hi r t y and pr obabl y f i f t y  year s,  shoul d 
be t aken as f i x i ng t he cor r ect  boundar i es of  t he t r act . " ) .  

See al so 10 Davi d A.  Thomas ed. ,  Thompson on Real  Pr oper t y:  
Second Thomas Edi t i on § 90. 03( a) ( 7) ,  at  628 ( 1998)  ( " Wher e t he 
exact  l ocat i on of  a boundar y l i ne i s not  def i ni t el y known,  a 
di sput e i nvol v i ng t he boundar y l i ne must  be det er mi ned by 
l ooki ng t o t he conduct  of  t he par t i es wi t h r ef er ence t her et o.   
Thus,  l ong acqui escence by t he owner s of  adj oi ni ng l ands i n t he 
l ocat i on of  t he di v i di ng l i ne bet ween t hei r  l ands may,  i n 
ef f ect ,  est abl i sh such l i ne .  .  .  . " )  ( c i t at i ons omi t t ed) .    
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¶51 The Boer st s r el y upon t he 2005 sur vey ( based on a 

sur vey per f or med i n 1912)  usi ng a cor ner  mar ker  t hat  was f ound 

t o est abl i sh a common cor ner  f or  Sect i ons 4,  5,  8,  and 9.   Thi s 

2005 sur vey di sr upt ed t he l ong- honor ed boundar y l i ne i n 

r ef er ence t o t he cent er  l i ne of  Henn Road.  

¶52 Based on t hese f act s,  t he c i r cui t  cour t  pr oper l y 

f ocused i t s anal ysi s on what  const i t ut es t he best  evi dence 

avai l abl e t o est abl i sh t he boundar y l i ne.   The best  evi dence of  

t he boundar y l i ne i n t he pr esent  case i s,  as t he c i r cui t  cour t  

f ound,  t he l ong occupat i on of  t he pr oper t i es by t he par t i es t o 

t he pr esent  case,  t hei r  nei ghbor s and t hei r  pr edecessor s i n 

t i t l e.   Accor di ng t o t he r ecor d,  f or  mor e t han a cent ur y t he 

cent er  l i ne of  Henn Road has been honor ed as t he boundar y 

bet ween t he pr oper t i es by not  onl y t he par t i es i n t hi s sui t  ( and 

t hei r  pr edecessor s i n i nt er est ) ,  but  al so gener al l y t hr oughout  

t he sur r oundi ng ar ea and by t he gover nment .   

¶53 Henn Road i s t he l andmar k t hat  was l ai d out  c l osest  i n 

t i me t o t he or i gi nal  gover nment  sur vey.   The r ecor ds of  t he 

boundar y di sput e l i t i gat i on bet ween nei ghbor s owni ng pr oper t y i n 

Sect i ons 8 and 5 i n 1909 and 1917 ( i nvol v i ng t he 1912 sur vey 

r el i ed upon by t he Boer st s)  pr ovi de suppor t i ng evi dence t hat  

Henn Road was r eput ed t o l i e on t he boundar y l i ne and t hat  t he 

cent er  l i ne of  Henn Road has been r el i ed upon by t he pr oper t y 

owner s i n t he ar ea as t he boundar y l i ne f or  many,  many year s.   

Fi nal l y,  as st at ed i n Ci t y of  Raci ne,  r esur veys may be 

unr el i abl e as ev i dence of  a boundar y l i ne.   Ci t y  of  Raci ne,  85 

Wi s.  at  86- 87.          
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¶54 The r ecor d suppor t s t he c i r cui t  cour t ' s  det er mi nat i on 

t hat  t he cent er  l i ne of  Henn Road has been r el i ed upon by t he 

gover nment  and pr i vat e owner s al i ke as t he boundar y l i ne bet ween 

sect i ons 8 and 9 i n Townshi p 41 Nor t h,  Range 1 West ,  Ashl and 

Count y,  Wi sconsi n.   The evi dence i n t he r ecor d pr i or  t o t he 

event s l eadi ng t o t hi s l i t i gat i on suppor t s a f i ndi ng of  l ong-

t i me undi st ur bed possessi on of  pr oper t y based upon t he cent er  

l i ne of  Henn Road as t he boundar y l i ne.   

¶55 The cour t ' s  conc l usi on i n Ci t y  of  Raci ne appl i es her e:   

Boundar y l i nes may be est abl i shed by " pr act i cal  l ocat i on and 

undi st ur bed possessi on f or  a gr eat  many year s,  and t her e does 

not  seem t o have been any necessi t y t o di st ur b t hem at  t hi s l at e 

day. "   Ci t y of  Raci ne,  85 Wi s.  at  89- 90.   

¶56 I n sum,  i n det er mi ni ng t he boundar y l i ne by eval uat i ng 

t he evi dence of  common usage and acqui escence and not  by usi ng 

t he l egal  doct r i ne of  acqui escence,  t he c i r cui t  cour t  appl i ed 

t he cor r ect  l egal  anal ysi s i n t he pr esent  case.   Af t er  

concl udi ng t hat  t he act ual  boundar y l i ne coul d not  be det er mi ned 

f r om t he deed and or i gi nal  monument s or  mar ker s,  t he c i r cui t  

cour t  eval uat ed t he evi dence and est abl i shed t he boundar y l i ne 

based upon t he best  evi dence avai l abl e.   Ther e ar e suf f i c i ent  

f act s i n t he r ecor d upon whi ch t he ci r cui t  cour t  based i t s 

f i ndi ngs t hat  t he act ual  boundar y l i ne coul d not  be det er mi ned 

f r om t he deed and t he or i gi nal  monument  or  mar ker s and t hat  t he 

best  evi dence suppor t s t he cent er  l i ne of  Henn Road as t he 

boundar y l i ne separ at i ng t he par cel s owned by t he par t i es t o 
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t hi s act i on.   The best  evi dence was not  t he successi ve sur veys 

but  common usage and acqui escence.      

By the Court.—The deci s i on of  t he Cour t  of  Appeal s i s 

af f i r med.         
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